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1897.] DIGEST OF OTHER RECENT VIRGINIA DECISIONS. 457 

Hurt and Others v. Miller and Others. — Decided at Wythe- 
ville, July 15, 1897.— Cardwell, J: 

1. Chancery Pleading — Real parties — Suit by assignor for benefit of assignee — 
Effect of cross-bill. The assignor of a chose in action, though secured by a vendor's 
lien on real estate, cannot sue in equity for the benefit of his assignee to enforce 
the lien. Equity deals only with the real parties in interest But where, in such 
a suit, the beneficial owner is made a party by cross-bill of the defendants and 
answers the same, the original bill should not be dismissed, but proceed to final 
decree. 

2. Fraud— Repudiation of contract — Rescission — Promptness. A party intending 
to repudiate a contract on the ground Of fraud, must do so as soon as the fraud is 
discovered. He has his election then to affirm or rescind the contract, and this 
election may be shown as well by acts as by words. When once made it cannot 
be retracted. The defrauded party will be deemed to have waived his right of 
repudiation, if, after discovery of the fraud, he treats the contract as still subsist- 
ing, or if in consequence of delay an innocent third party has acquired an interest 
in the property, or the rights of the wrong-doer will be so affected that he cannot 
be placed in his former position. If the fraud complained of be false representa- 
tions in the sale of real estate, the purchaser should promptly, on discovery of the 
fraud, notify the vendor of the cause of complaint and offer to restore the title 
and possession of the property sold. It is too late to wait until sued for the pur- 
chase price when the fraud was discovered long before that time, and the vendee 
has remained in possession without demanding a rescission. The vendee should 
act with promptness in discovering the fraud and in repudiating his contract, when 
discovered. 



Martin v. Martin. — Decided at Wytheville, July 15, 1897. — 
CardweU, J: 

1. Process — Defective service cured by appearance. Defects of service of process 
are cured by appearance and consent to a hearing. 

2. Partition — Averments as to complainants estate — Parties — Mortgagees — Judg- 
ment creditors — Continuance. An allegation that the ancestor died seised and 
possessed of a tract of land, and that the complainant and the defendants are his 
only heirs, is a sufficient averment of the title of parties in a suit for partition. 
Mortgagees and judgment creditors of the ancestor are not affected by partition, 
and are not necessary parties to the suit for partition. Their rights cannot be 
affected in any way by the partition. The owners of the equity of redemption 
may have partition, and it is not error to refuse a continuance of the suit because 
one of the co-parceners has a claim against the ancestor, especially when there is 
a suit pending in the same court for the purpose of ascertaining the debts against 
such ancestor, and having the same paid. 

3. Suits for Partition — Exceptions to commissioner's report. An exception to 
a report of commissioners to divide lands in a suit for partition on the ground 
that the division is unequal as to quality and quantity, but which fails to point out 
the inequality and which is not supported by proof, should be overruled. 

4. Partition — Owelty — Compensation for inequalities — Case at bar. In a suit for 
partition, if the lands are incapable of exact or fair division, the court may com- 



